IN THE ARBITRATION PURSUANT TO
CHAPTER ELEVEN OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE ARBITRATION (ADDITIONAL FACILITY) RULES OF THE
INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN

MARVIN ROY FELDMAN KARPA,
Claimant/Investor,
-and-
THE UNITED MEXICAN STATES,

Respondent/Party.

ICSID CASE NO. ARB(AF)/99/1

SUBMISSION OF THE UNITED STATESOF AMERICA
ON PRELIMINARY |SSUES

1. Pursuant to Article 1128 of the North American Free Trade Agreement (“NAFTA”),
the United States of America respectfully makes this submission regarding severa questions of
interpretation of the NAFTA raised during the preliminary phase of thiscase. No inference
should be drawn from the absence of comment on any issue not addressed below.

STANDING UNDER ARTICLE 1117(1)

2. A threshold question raised in this case concerns the standing of a claimant to submit a
clam under Chapter Eleven of the NAFTA. Specificaly, the Tribund must decide whether a

natura person who is both a citizen of the United States and a permanent resident — but not a

citizen — of Mexico has standing to submit aclaim against Mexico under Chapter Eleven. See
Procedural Order No. 4 (Aug. 3, 2000) at 3.
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3. It isthe United States' position that such aclaim is not barred by the NAFTA, either by
its express terms or by its reference to goplicable rules of internationd law, including the rule
limiting certain daims by dud nationds. Given the difference in meaning between “nationd” in
the NAFTA and in internationd law, the United States uses the terms “citizen” and “ citizenship”
rather than “nationd” and “ nationdity” in its discusson of the applicable rules of internationd
law.

4, The NAFTA provision that governs the question of a claimant’s standing to bring a
clam on behdf of an enterprise under Chapter Eleven statesin revant part that “[a]n investor
of aParty, on behdf of an enterprise of another Party . . . may submit to arbitration under
[Section B] aclaim that the other Party has breached an obligation under . . . Section A ... "
NAFTA art. 1117(1); seealsoid. art. 1116(1). Accordingly, Article 1117(1) affirmatively
grantstheright to submit aclam to arbitration to (1) an “investor of a Party,” (2) on behaf of
an “enterprise of another Party,” (3) asto which such other Party breached an obligation under
Section A.

5. Article 1139 of the NAFTA defines the term “investor of a Party” to include a naturd
person who is“anationd . . . of such Party that seeksto make, is making or has made an
invesment.” NAFTA art. 1139. Article 201 of the NAFTA definesthe term “nationd” as“a
natura person who is acitizen or permanent resident of a Party and any other natural person
referred to in Annex 201.1.7 1d. art. 201. Read together, and by their ordinary meaning, these
express terms of the NAFTA provide that a citizen or permanent resident of a Party (e.g., the
United States) “may submit” aclam to arbitration on behdf of an digible enterprise of another
Party (e.g., Mexico) dleging such other Party breached a NAFTA obligation.

6. No provision in Chapter Eleven, or anywhere sein the NAFTA, redtricts the right set
forth under Article 1117 to alimited subset of “investors of aParty.” In particular, no provison
of Chapter Eleven expressly prohibitsanatura person who is both a citizen of the United
States and a permanent resident of Mexico from submitting a clam against Mexico under
Article 1117, where dl the other conditions of that provision are dso met.! Thus, the NAFTA
does not by its terms bar a clam againg Mexico under Chapter Eleven by a naturd person who
isacitizen of the United States just because that natural person is aso a permanent resident of
Mexico.

7. The argument has been made that the claimant nevertheless lacks standing under rules of
customary internationa law gpplicable to this case. The United States notes that the NAFTA
doesindeed direct the Tribuna to decide disputed issues not only in accordance with the treaty

! Nor does the use of the phrase “investors of another Party” in Article 1101 or elsewhere in Section A
indicate that a claim against Mexico by a permanent resident of Mexico who is also acitizen of the United
States should be barred. Just astheterm “investor of a Party” includes a person who is both acitizen of the
United States and a permanent resident of Mexico, so does the term “investor of another Party.” If a
measure adopted or maintained by Mexico relates to a citizen of the United States, it relates no lessto that
citizen if he or sheis also a permanent resident of Mexico.
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itself, but also in accordance with “gpplicable rules of internationd law.” NAFTA art. 1131(1).
The United States, however, disagrees that any such rules bar thisclam.

8. To begin, the United States accepts that the rule set forth in United Sates exrel.
Mergé v. Italian Republic, and adopted by Iran v. United Sates, Case No. A/18, provides a
rule of decision that governs Chapter Eleven tribunas by virtue of Article 1131(1). See Mergé
Case (Itdian-U.S. Clams Commission) 14 R.I.A.A. 236 (1955); Case No. A/18, 5 IRAN-
U.S. CL. TRIBUNAL REP. 251 (1984). Thisrulein effect states that the principle of *“non-
responghility” must yield to the principle of “dominant and effective’ citizenship when the clam
is brought by or on behdf of adud citizen whose “dominant and effective’ citizenship is not that
of the defending State. In other words, a State is not responsible for aclaim asserted againgt it
by one of its own citizens, unlessthe daimant isadud citizen whose dominant and effective
citizenship isthat of the other State.

0. The rule only applies, however, to cases of “dua nationdity” as understood under
cusomary internationd law, i.e., where anatural person has acquired the citizenship of two
States. See 8 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW § 8, at 65 (1967) (“A person
who is clamed as a subject or citizen by two dates is said to possess dud nationdity.”). Thus,
notwithstanding the use in NAFTA of the word “nationd” to include permanent resdents, under
cusomary internationd law, nationdity is, in dl repects rlevant here, synonymous with
citizenship and thus excludes mere permanent resdents. See 1 L. OPPENHEIM,
INTERNATIONAL LAW § 293, 642-43 (8th ed. 1995) (“Nationdity of an individua is his quality
of being asubject of a certain State, and therefore its citizen.”). Furthermore, customary
internationa law looks to a State’'s municipa law to define who may be consdered acitizen in
any given Stuation. See WHITEMAN § 7, at 48; OPPENHEIM § 293, at 643.2 In this case, of
course, there is no suggestion that the claimant has acquired Mexican citizenship under the
municipa law of Mexico. Thus, the NAFTA’s choice of terminology does not mean that
permanent residents of one Party are now to be considered “nationas’ of that Party for
purposes of customary internationa law generdly.

10. Nothing in the NAFTA suggests that the Parties intended to dter the customary
internationa law principle of non-respongbility. Therefore, pursuant to Article 1131(1), that
principle must be gpplied with reference to the cusomary internationd law meaning of
citizenship according to which the principle was developed, not with reference to the term
“nationd” inthe NAFTA. Accordingly, the non-responsbility principle does not apply to, let
aong bar, aclam brought against Mexico under Chapter Eleven by anaturd person who is

% See also Article 1, CONVENTION ON CERTAIN QUESTIONS RELATING TO THE CONFLICT OF
NATIONALITY LAWS done at The Hague, April 12, 1930, 179 L.N.T.S. 89 (“It isfor each State to determine
under itsown law who areits nationals. Thislaw shall be recognised by Statesin so far asit is consistent
with international conventions, international custom, and the principles of law generally recognised with
regard to nationality.”).
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both a citizen of the United States and a permanent resident (but not a citizen) of Mexico,
because such a person does not have the “dua nationality” required for the principle to operate.

11. It follows that the principle of dominant and effective citizenship isdso ingpplicable in
thiscase. The gpplication of thisruleis limited to cases of “dud nationdity” as understood
under customary internationa law, because it gpplies to defeet the principle of non-respongbility
of Saesfor clams of certain dud citizens. See Mergé Case, 14 RILAA. a part V, para. 5,
Case A/18, 5 IRAN-U.S. CL. TRIBUNAL Rer. at 264-66. Likewise, even though the
Nottebohm Case did not involve adud citizen, its andyss of whether an espousng State' sties
to a purported citizen were sufficiently close to be cognizable in internationd law is ingpposite
where, as here, thereis no dispute regarding the genuineness or internationd effect of the
clamant’s daimed citizenship. See generally Nottebohm Case (Liechtengtein v. Guatemaa),
19551.C.J. 4, 21-26 (April 6) (Judgment).

12. In sum, the United States submits that, under gpplicable rules of internationd law, a
State Party to the NAFTA is not responsible for aclaim asserted against it under Chapter
Eleven by an investor of another Party possessing the nationdity of both State Parties—- as
determined by each Party’s municipd law, not by Article 201 of the NAFTA —unless such
individud’s dominant and effective citizenship isthat of the other Party. But where the claimant
isnot acitizen of the diouting Party, neither the NAFTA nor the principle of non-respongibility
bars the claim, nor does the principle of dominant and effective citizenship apply.

MEANING OF “MAKE A CLAIM” UNDERARTICLE 1117(2)

13. Included among the preliminary questions currently before the Tribund is the question of
the meaning of the words “make aclam” in Article 1117(2). See Procedural Order No. 4 at 2.
That provison states that “[a]n investor may not makeaclam . . . if more than three years have
elgpsed” since the enterprise first acquired knowledge of the alleged breach and consequent
damages. NAFTA art. 1117(2).

14. It isthe United States' position that only the submisson of aclaim to arbitration, and not
the ddlivery of the notice of the intent to submit aclaim to arbitration, effectuates the “ making of
aclam” for purposes of Article 1117(2). Thus, it isthe act of submitting aclam to arbitration
under Article 1120 that must fal within the three-year limitations period contained in Article
1117(2).

15. Fire, under the arguments raised here, the date by which investors must “make aclam’
under Article 1117(2) can only be ether the date an investor “submits’ aclaim to arbitration (as
provided in Articles 1117(1) and 1120) or the date an investor “delivers’ anotice of intent (as
provided in Article 1119). In the view of the United States, the text of Chapter 11 leadsto the
conclusion that the date of submisson wasintended. The three-year limitation period is
specified in Article 1117(2) —that is, the subparagraph
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immediately following the subparagraph that establishes an investor’ s right to submit adam to
arbitration.® By contrast, the obligation to deliver notice is mentioned in an entirely separate
aticle, Article 1119. If the State Parties to the NAFTA had meant for the limitations period to
apply to the notice required in Article 1119, and not the claim alowed in Article 1117(1), they
would surdly have put the provison fixing that limitations period in Article 1119, not two articles
ahead. For the United States, these considerations of the textua context of the words “ make a
cdam” in Article 1117(2) clearly show the limitations period runs to the datethe dam is
submitted to arbitration.

16. Moreover, Article 1117(3) in no way implies the opposite result. Although Article
1117(3) does distinguish between “make’ and “submit,” it does so in order to account for the
particular status of the NAFTA under Mexican law. In Mexico, an investor of another Party
may alege abreach of a Chapter 11 obligation “in proceedings before a Mexican court or
adminigrative tribund,” and thereby be precluded from aso submitting a claim under NAFTA
Articles 1116 or 1117. See Annex 1120.1.; see also NAFTA Implementation Act, Statement
of Administrative Action, H.R. Doc. No. 103-159, Vol. 1 (1993) at 146 (attached hereto).*
Thus, where Mexico is the defending Party, it is possible that an Article 1116 clam might be
submitted to arbitration under the NAFTA, while an Article 1117 cdlaim arising out of the same
events might be submitted to aMexican tribund. Pursuant to Article 1117(3), those two clams
could not be consolidated because they were not both “ submitted to arbitration,” even though
each was “made’ pursuant to the terms of either Article 1116 or 1117. Thisis the meaning
behind Article 1117(3); it does nothing to undercut the conclusion that the limitations period in
Article 1117(2) applies to the submisson of aclam to arbitration under Article 1117(1).

17. Second, the United States' interpretation is consistent with the genera purpose of a
limitations period. The limitations period is designed to ensure that litigation be finite® If this
Tribuna were to find that Article 1117(2) merely required a clamant to ddliver the Article 1119
notice of intent within the three-year period, the very purpose of the limitations period would be
defeated. Clamants would be free to wait indefinitely before commencing arbitration, as Article
1119 only requires a minimum, rather than a maximum, waiting period between the filing of a
notice of intent and submitting aclam. See NAFTA art. 1119 (notice of intent must be
submitted at least 90 days before the claim is submitted). Such an erroneous interpretation

% Article 1116, the article permitting an investor to bring a claim on his own behalf, has the identical
structure.

4 “Annex 1120.1 avoids subjecting the Mexican Government to possible ‘ double exposure’ by providing
that a claim cannot be submitted to Chapter Eleven arbitration where the same claim has been made before a
Mexican court or administrativetribunal.” SAA at 146 (emphasis supplied).

®“[1]nterest republicae ut sit finislitium.” Redfern & Hunter, LAW AND PRACTICE OF INTERNATIONAL
COMMERCIAL ARBITRATION 149 (1986); see also id. at 147 (“ The generally accepted purpose of time limits
isto ensure that claims are made whilst events are reasonably fresh in the minds of those concerned; and to
provide ‘ some limit to the uncertainties and expense of arbitration and litigation.’”) (citations omitted).
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would deprive the State Parties of the requisite certainty with respect to the resolution of
disputes under Chapter Eleven.

18. Fndly, it is cusomary in internationd practice that arbitration be commenced within a
given limitations period. See REDFERN & HUNTER, supra note 5, at 151 (“1t must be
remembered that in order to stop time running, arbitration proceedings must be commenced in
accordance with the rdevant law . . . .”). Inthe NAFTA, it isclear that the ddlivery of the
notice of intent does not commence arbitration and, indeed, must precede the commencement
of arbitration by at least 90 days. See NAFTA art. 1119. Rather, arbitration commences
when the claim has been submitted to arbitration. See, e.g., id. art. 1137(1)(b) (theclamis
submitted to arbitration when the notice of arbitration “has been received by the Secretary
Generd” of ICSID). Thus, it isthe act of submisson that must be accomplished within the
limitations period.

Respectfully submitted,

Mark A. Clodfelter

Assistant Legal Adviser for International
Claims and Investment Disputes

UNITED STATES DEPARTMENT OF STATE
Office of the Legd Adviser

2430 E Street, N.W.
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Washington, D.C. 20037

Dated: Washington, D.C.
October 6, 2000



